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Introduction

1.1

This purpose of this document is to try and provide an overview of the various papers
that have been produced both by individual stakeholders and Monica Peto on behalf
of the Oban Bay Management Group (OBMG). Unlike the authors of the existing
papers I have no legal training nor any previous experience of the detail of harbour
legislation. Furthermore, I do not have access to all of the Acts and documents on
which their papers are based. Despite this, I still hope that this document will provide
a constructive input to the debate.

1.2

Whilst the views and opinion that are expressed in the document are of a personal
nature, I have tried to ensure that they are consistent with my role as Chair of the
Oban Bay Stakeholders Group (OBSG). By this I mean that I have tried to ensure
that whilst I am duty bound to effectively convey the views of the Stakeholders to the
OBMG, I recognise that there is also a responsibility that these views are reasonable
and balanced. To a degree this has already been achieved with regard to the latter
submissions and comments that have been made. Conversely, I think it is also my
responsibility to provide constructive comment on the views that have been
expressed on behalf of the OBMG, even when there may be differences in opinion.

1.3

Given the above I have tried to focus on the positives as much as possible when
preparing this document, and as a result have attempted to:
1. Highlight areas where there is close agreement or even consensus;
2. Give an opinion where differences may occur;
3. Where possible, introduce additional evidence to help with the debate about
issues for which there is still a difference in opinion;
4. Provide a visual representation of the different areas of jurisdiction within
Oban Bay.

1.4

This final point is probably the one which I am best qualified to undertake having
spent the majority of my working life dealing with maps, charts and legislation of
various vintages. Some of the detail behind the methodology that I have employed
for this is contained within the Appendices to this document. The main body of text
contains the final plots.

1.5

When making comment on the representations that have already been made I shall
refer to the three authors by their initials, i.e. MP, BH and FG1. Similarly, I shall
adopt the numbering convention used by MP, not least because that is the means by
which BH referred to the document.

1.6

Each of the three piers shall be dealt with in the same order as considered by MP.
Perhaps fortuitously, this allows me to address what I think is the least contentious
issue first.
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ie Monica Peto, Boyd Holmes and Fergus Gillanders
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2.1

North Pier
There appears to be almost complete agreement on the detail of the historic
legislation regarding the jurisdiction and status of the North Pier. The only
differences in opinion between BH and MP appear to relate to (a) the powers to
appoint a general harbour master, and (b) the use of terms such as 'statutory harbour
authority', 'harbour authority' and even 'authority'. Reading between the lines I think
that both MP and BH actually agree on the detail of these two points but have
included them in order to either help a later argument or, in layman's terms,' put
down a marker'. The relevant paragraphs are 3.2 and 3.4.

2.2

The issues raised by BH in 3.4 are relevant to the whole of the legal debate about
Oban Bay, and are also covered in more detail by him in his para 2.1 (3). The
legislation is of a historic nature and much of it uses language and terms that have
subsequently evolved and/or been replaced. I have tried to take a pragmatic
approach on this (even simplistic at times). One such approach has been to look at
the consequences of an Act being introduced, rather than to try and make a detailed
interpretation of historic language and terms, much of which has been superseded by
more modern legislation and guidance.

2.3

Accepting the comments raised by BH as described above, there seems to be
agreement that so far as the North Pier is concerned:

2.4

•

The Oban Harbour Order (1862) authorised the construction of the pier by
John Campbell, Marquess of Breadalbane;

•

The Oban Pier and Harbour Order (1864) and its confirming Act set out the
limit of powers of jurisdiction for regulating the North Pier;

•

The Oban Piers Order (1896) and its confirming Act authorised the transfer of
the North Pier to the 'Commissioners of the burgh of Oban', who
subsequently became what we would now call the SHA. Section 22 of the
Order defined the geographical extent of the area of jurisdiction.

•

Quoting from MP (3.9) ' the Argyle and Bute Council, as the statutory
successor of the Commissioners, is the statutory harbour authority for North
Pier within the limits of jurisdiction provided in section 22 of the 1896 Order.
..........To the extent that those limits are coextensive with the limits of
jurisdiction relating to the Railway Pier, the Council’s jurisdiction takes
precedence.

A plan showing the current extent of the area of jurisdiction associated with the North
Pier is shown in Figure 2.1. Note that this is plotted on a current OS baseline plan
rather than that which was available at the time the Act was drawn up.
Consequently, the southern limit of the boundary as defined in the Act now appears
to be on dry land. The methodology that was used to plot this boundary line is
explained in detail in Appendix A to this document.
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Figure 2.1 Geographical extent of jurisdiction relating to the North Pier as defined in Section
22 of the Oban Pier and Harbour Order (1896), plotted onto a current (2019)
Ordnance Survey base map. All parties agree that this jurisdiction still applies.
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3

South Pier

3.1

As with the North Pier, there appears to be general agreement on the history of the
South Pier, albeit with one difference in opinion. Broadly speaking the same 1896
Order that gave 'the Commissioners' (now ABC) jurisdiction around the North Pier
also gave them jurisdiction of an area of Oban Bay adjacent to the South Pier. This
extent of this jurisdiction was defined in Section 18 of the Order and is plotted in
Figure 3.12. As with the North Pier, the area of jurisdiction for the South Pier takes
precedence over that of the Railway Pier, as confirmed by MP (5.8).

3.2

The SDA (Oban South Pier) Order 1988 and its associated Act gave the SDA powers
to extend and rebuild the South Pier, although no mention was made of the transfer
of jurisdiction. The pier was subsequently acquired by Caledonian MacBrayne Ltd in
1990 (now CMAL). As with the transfer to the SDA there was no mention of the
transfer of the regulatory powers.

Figure 3.1 Geographical extent of jurisdiction relating to the South Pier as defined in
Section 218 of the Oban Pier and Harbour Order (1896), plotted onto a current
(2019) Ordnance Survey base map and reduced to the edge of the existing pier.
3.3

The only point on which BH and MP appear to disagree is whether or not the
regulatory powers over the area in Figure 3.1 still exist. MP considers that as the
powers were not transferred to either the SDA or CMAL 'this may be an indication
that they have been impliedly repealed' (my emphasis), a view which BH disagrees
with. The limited research that I have been able to undertake using more recent
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This was the most difficult of the three SHA areas to determine due to the extent of the changes that have
taken place at the southern end of the harbour since the late 1890s. Having said that, I am confident that it is
still within the tolerances defined in the 1847 Act which, in Section XI, defines the acceptable limit of deviation
as 10 yards. The original boundary extended further inland than shown.
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HEO and HRO legislation leads me to agree with BH3, in which case I also consider
that the area shown in Figure 3.1 is still under the jurisdiction of ABC.
3.4

It must be noted that MP later comments on the limits of this jurisdiction being
referred to in the Section 14 of the Scottish Transport Group (Oban Quay) Order
(1974) (MP para 5.8). To me this confirms that as recently as 1974 the then
legislators still felt it necessary to refer to the area of jurisdiction that was associated
with the South Pier.
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Railway Pier

4.1

Once again the history of the Railway Pier seems to be relatively straightforward with
BH, MP and FG agreeing on the vast majority of events. There is one significant
difference between the views of BH and MP and, as I shall later explain, on this
occasion I think further analysis of the relevant Act supports the statement made by
MP, although BH does subsequently refer to the same section of the legislation.

4.2

The Callander and Oban Railway Act 1878 authorised the railway company to
construct what eventually became the Railway Pier,4 and in Section 3 of the Act
defined the seaward extent of the 'harbour'. At this time, should their areas of
jurisdiction overlap then the 'harbour' that was to be created would take precedence
over that created under the 1864 Act, i.e. the North Pier. This was subsequently
reversed in section 28 of the later 1897 Act.

4.3

Given the significance of the 1878 Act to the debate that is currently underway
regarding the management of Oban Bay, the portion of the Act that specifically
relates to the harbour is actually very small and only includes a few paragraphs. The
primary query raised by BH relates to MP's reference to the railway company being
given 'jurisdiction' over the area described in section 3 of the Act: BH questions what
type of jurisdiction is being referred to. As MP explains, Section 39 of the Act defines
what this jurisdiction includes, and repeats the description of the area to which it
applies (i.e. section3). BH does subsequently refer to this in paragraph 7.5 of his
paper, so maybe they do agree after all?!

4.4

All parties appear to accept that the waters defined in Section 3 of the Act became
what we would now call a SHA as a result of the 1878 Act. The subsequent evolution
of the Railway Pier is also agreed, as summarised by MP in paragraphs 5.3 to 5.12.
For the purposes of this document it is the redefining of the seaward extent of the
harbour associated with the Pier, the final (and current) definition being provided by
the section 14 of the Scottish Transport Group (Oban Quay) Order 1974. This is
shown in Figure 4.1, together with the area of jurisdiction of the North and South
Piers.

3

This is primarily because a number of Harbour Orders that I have consulted contain a section at the back of
the document which lists the various Orders , Acts and parts thereof that have been repealed by the
legislation.
4
At that time the sea wall ran along the side of Shore Street.
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Figure 4.1 Most recent geographical extent of jurisdiction relating to the North, South and
Railway Piers, plotted onto a current (2019) Ordnance Survey base map.
7

4.5

MP provides a succinct summary to the final status of the Railway Pier which is one
that I agree with (almost) entirely in her paragraph 5.13:
In conclusion, CMAL is the statutory harbour authority for the Railway Pier within
the limits of jurisdiction prescribed by section 28 of the 1897 Act, as amended by
section 14 of the 1974 Order.........To the extent that those limits of jurisdiction
overlap with those relating to the North Pier, the powers of the Council override
those of CMAL. However, if a general harbour master were to be appointed under
sections to 40 to 42 of the 1878 Order, the general harbour master could not
exercise any powers within those limits.
The only query I have regarding this statement is the final sentence, which I think
should instead state 'However, a general harbour master appointed under sections
40 to 42 of the 1878 Order could not exercise any powers within those limits'. This
will be explained in the following section.

5

Jurisdiction of the outer part of Oban Bay

5.1

Thus far the different representations that have been made with regard to the
jurisdiction around the three piers in Oban Bay have been almost completely in
agreement. Apart from the finer detail of the use of specific words or phrases, or
subtle emphasis, the only significant difference is with regard to whether or not the
waters lying off the South Pier are under the jurisdiction of the Council. As already
stated, my view is that they are - not least because the 1974 Order specifically
referred to them more than 75 years after the original Act was passed. If agreement
can be reached on this then I believe that what we now refer to as the 'Statutory
Harbour Authority' areas associated with each of the three piers are as shown in
Figure 4.1.

5.2

The single issue which has still to be resolved with regard to the management of
Oban Bay relates to the area which lies outwith the three SHAs. Even on this, the
most controversial of the identified issues, there is a degree of consensus:
• BH and MP agree that sections 40 to 42 of the 1878 gave powers to appoint of
what was referred to as a 'general harbour master' (GHM);
• The list of potential bodies and individuals who could appoint the GHM is included
within the 1878 Act, and that a subset of this list could make the appointment;
• The salary of the GHM would be paid equally by those making the appointment;
• The area of jurisdiction of the GHM would extend across Oban Bay to an
imaginary straight line joining the Dog Stone to the Brandy Stone, but excluding
what are now referred to as the SHA areas that are nested within this line.
However, beyond this my views are in general more closely aligned to those of BH
than MP.
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5.3

As BH states, the use of the phrase 'there is some evidence that a general harbour
master was appointed in the past' by MP in paragraph 6.5 understates the case and
is somewhat unfortunate, particularly as paragraphs 6.5.1 and 6.5.2 then go on to
provide evidence that a GHM was appointed. As BH also states, the fact that there is
a set of by-laws from 1882 provides further evidence.

5.4

Subsequent paragraphs in the MP report appear to try and cast doubt on whether the
1878 Act led to the creation of a 'Harbour Authority' for Oban Bay. The specifics of
individual points have been addressed by BH in his document of 21st January 2019,
the majority of which I agree with. I shall therefore take a different approach to
exploring this important issue. In part this is based on a 'before and after'
comparison as mentioned in my paragraph 2.2, but also using documented evidence
in addition to that which has already been referenced and statutory documents such
as the Admiralty sailing directions that refers to the 'Oban Harbour Authority'.

5.5

Rather simply, it could be argued that as the different parties all seem to agree on (i)
the relevance of the historic legislation with regard to the areas of jurisdiction for each
of the three SHAs (as they are now referred), (ii) that the GHM's jurisdiction did not
extend to these 'nested' areas, and (iii) a GHM was appointed by the proprietors of
the (now) SHAs, then the GHM had to have an additional harbour area over which he
had jurisdiction - if not then why would he have been appointed?!

5.6

Similarly, the fact that the 1878 Act did not refer to a Harbour Authority does not
mean that, in today's language, this is not what was created. As already stated,
language and terminology evolve. The original legislation from which CMAL now
claim SHA status did not refer to a Statutory Harbour Authority, but common-sense
dictates that this is where the legislation has ended up.

5.7

Argyll and Bute Council have recently changed the access arrangements to their
archives and now allow members of the public to inspect these by prior arrangement.
Appendix B contains a selection of extracts that relate to Oban Bay from between
1927 and 1960. Most of these speak for themselves so I shall just draw attention to
some specific examples.

5.8

Appendix B.1 is a letter from the Depute Town Clerk dated 21 June 1927 in which he
states that:
"The Town Council of Oban are not the Harbour Authority at Oban. The Authority
consists of three representatives, two from the Council as owners of the North and
South Piers and one from the L.M.&S. Railway Company as proprietors of the
Railway Pier'
This clearly demonstrates that a Harbour Authority did exist in Oban by 1927, and
that it was operated in accordance with the requirements of section 40 of the 1978
Act. Whatever we may try and deduce from the legislation almost a century later, this
9

is how the Act was both interpreted and applied for the majority of the twentieth
century.
5.9

Appendices B.2 and B.3 are copies of the annual accounts of the Oban Harbour
Authority. Aside from noting that it was then possible to run a Harbour Authority for
£45 a year, both documents are titled:
THE OBAN HARBOUR AUTHORITY acting under 'The Callander and Oban Railway
Act, 1978'
Further confirmation that there was an Oban Harbour Authority, and that this was
formed as a result of the 1878 Act.

5.10

Additional extracts contained in Appendix B confirm the appointment of
representatives from both the Council and railway company to what would now be
referred to as a Harbour Board. Appendix B.8 introduces the term of 'Piermaster' for
the South Pier, the inference being that the Piermaster sits below the GHM (who by
then was being referred to as the Harbour Master). Finally, Appendix B.11 shows
that by 1960 both the North and South Piers were being overseen by a single
Piermaster who answered to the Town Council and the Piers Committee.

5.11

In addition to the documentary evidence presented in Appendix B the historic charts
which form part of Appendix C provide a useful insight into the status of Oban Bay
before and after the 1878 Act:
• Both the 1856 and (somewhat scruffy) 1865 Admiralty Charts show no separation
between Oban Bay and the rest of the waters. In fact, Oban Bay is not labelled in
any way, even though Ardentrive Bay is at that time.
• By 1893 (i.e. after the 1878 Act) there is now a line delineating the boundary
defined in Section 40 of the 1878 Act from the waters to the west. At this time
Oban Bay is labelled as 'Oban Anchorage', reflecting both the practices of the day
and the available facilities.
• The 1933 chart also shows the line separating the Oban Harbour Authority from
the waters to the west. By this time the inner bay is now labelled Oban Bay.

5.12

Further evidence exists with regard to the formation and operation of the Oban
Harbour Authority but hopefully all parties can now agree that the information referred
to above is sufficient to confirm that the 1878 Act did lead to the formation of the
Oban Harbour Authority.

5.13

In paragraph 6.5.2 MP states that:
'As far as we are aware no general harbour master has been appointed for some
time – possibly not since the local government reorganisation under the Local
Government (Scotland) Act 1973.'
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5.14

Although there is circumstantial evidence that this was not the case and a GHM was
appointed after the 1973 Act, that is a matter which is primarily of academic interest.
The evidence confirms that a GHM was appointed as a result of the 1878 Act subsequent inactivity through the indolence of successive SHAs does not override
this. Furthermore, it could be argued that the more relevant point is whether or not
the Harbour Authority existed after this time. Research has shown that the 1984
Oban Marine Development Plan report referred to the Harbour Authority, the owners
of the north and south piers and the Railway Quay owners. More recently (2017),
Argyll and Bute Council’s Legal Manager has referred to the Harbour Authority for
Oban Bay.

5.15

I am not competent to give an opinion on this, other than to say that there is evidence
of several instances where either Oban Harbour Authority or its successors are
referred to. Whilst my own view is the perceived lack of recent activity relating to the
OHA is as much an academic point as that of the appointment of the GHM, the
important thing is that the OHA did exist after the 1878 Act, and that subsequent
inactivity by successive SHAs does not override this. Should this point be
considered to have greater significance than I think it has then further inspection of
the records relating to both of the Argyll and Bute Councils and the Strathclyde
Regional Council may provide additional clarification.

5.16

To summarise, I think the evidence that has been collated demonstrates that
• A general harbour master for Oban Bay was appointed as a result of the 1878 Act;
• The 1878 Act led to the formation of the Oban Harbour Authority;
• There is documentary evidence that the OHA was active until at least the late
1960s or early 1970s;
• There is circumstantial and documented evidence that the role of the OHA has
been acknowledged more recently.

5.17

The final section of MP’s consideration of jurisdiction over the Oban Bay is primarily
concerned with the Port Marine Safety Code. Given that this arose from the Sea
Empress running aground at the entrance to Milford Haven in 1996, it is not
surprising that the 1878 Act is not consistent with the Code. The whole purpose of
the exercise in which we are all currently engaged is to address this situation and
thereby improve safety in Oban Bay. To paraphrase Boyd Holmes:
The way forward to secure a compliant harbour authority is for ABC and CMAL to
acknowledge that they are the inactive guardians of the moribund but extant old-style
trust port, OHA, and to discharge their obligations by seeking the necessary
authorisation for the conversion of that body to a modern trust port whilst
incorporating an extension of its geographical limits of jurisdiction.

5.20

I support this conclusion, with the additional comment that in the spirit of both section
40 of the 1878 Act and the current emphasis on community empowerment by the
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Scottish Government this should be done in collaboration with other Stakeholders
and interested parties

A M Bennett
9th February 2019
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Appendix A Explanation of how the map showing the area of jurisdiction for
the SHA at the North Pier was derived
A.1

When starting to prepare this document I realised that, other than the line showing
the area of jurisdiction for the Oban Harbour Authority arising from the 1878 Act, I
had not seen any visual representation of the areas over which each of the three
'nested' harbour authorities have jurisdiction. Furthermore, I could find no such plan,
chart or map despite looking and asking a number of public and private agencies. As
someone who has previously studied cartography this was both a surprise and a
frustration, so I decided to try and produce indicative maps myself.

A.2

As it appears to be the least contentious of the three nested authorities I started with
the North Pier. There is consensus that the definition of the area is contained within
section 22 of the Oban Piers Order 1896, as quoted by MP in her Appendix 1.1. The
description contained in this text was converted into a series of vectors as follows:
1. All distances were converted from yards to metres;
2. All quoted headings were converted from the 32-point compass rose (ie the
eight principal cardinals, the eight half cardinals and the sixteen quarter
cardinals) to degrees;
3. The distances in metres were scaled to cm for the basemap onto which the
vectors were to be plotted.

A.3

In order to plot these on a modern Ordnance Survey map it was first necessary to
establish the point of origin. The 1896 Order defines this as 'the face of the sea wall
at the point where the burn passes through the wall near the north end of Alexandra
Road' which appears relatively straightforward. However, neither Alexandra Road
nor the burn are marked on the current OS maps. The archives of the National
Library of Scotland were therefore used to find the map which would have been in
use at the time the 1896 Order was drafted. The relevant extract from this is shown
in Figure A.1, from which it can be seen that Alexandra Road is (unsurprisingly) what
is now referred to as the Corran Esplanade, and the point at which the burn passes
through the sea wall can be
clearly seen.
Figure A.1
Extract from the 1897
Ordnance Survey sheet for
Oban showing the point of
origin for the area of
jurisdiction that is
associated with the North
Pier. The actual map was
from the 25 inches to one
mile series, the most
detailed available at that
time.
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A.4

This origin was therefore marked onto the current OS sheet for Oban and the five
different vectors were plotted. The resultant boundary appeared as shown in Figure
A.2 below:

Figure A.2

Initial plot of the North Pier area of jurisdiction based on the vectors derived
from the definition given in section 22 of the 1896 Order.
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A.5

Whilst the boundary plotted in Figure A.2 may appear on first impressions to be
reasonable, closer inspection confirms that it is in fact rather 'random' and is not
consistent with the definition given in the 1896 Order. This is most obvious from the
end point which, in the Order, is described as being 'where it meets the sea wall at a
point fifty yards or thereby from the east side of the road bridge over the Black Lynn'.
In contrast to this, when the southern limit of the boundary line as shown in Figure
A.2 is plotted on the 1871 OS map and most relevant Admiralty chart it appears to be
below the low water mark, a considerable distance from the point described in the
Order. Furthermore, no segment of the boundary seems to be parallel with any of
the pier structure, yet various acts and orders appear to suggest that this should be
the case.

A.6

Considerable time was spent trying to establish why the boundary did not appear to
end where it was described. Initially it was thought that the use of the 32 compass
cardinals may have introduced systematic errors into the process due to the fact that
each point refers to a range of 11.25 degrees - I had just taken the midpoint of each
cardinal. However, adjusting each vector in turn, and combinations of vectors, did
not seem to approve either the location of the end point or the alignment of the
boundary with the pier structure.

A.7

One detail which I kept coming back to was that the end point was described as
being at the east side of the road bridge, yet on all of the OS maps this was shown as
running north-south. For there to be an east side either the bridge or the whole map
had to be rotated. Whilst this might sound to be improbable, the solution turned out
to be quite similar (and, to someone who spends so much of his time working with
charts, embarrassingly obvious).

A.8

Reference to the 1893 Admiralty chart for Oban Bay (i.e. at around the time of the
1896 Order) shows that at that time the magnetic variation was 21.15 degrees west.
This is very much higher than exists today (approximately 4 degrees west). Whilst
we may tend to use 'True' headings these days due the assistance given by modern
navigational aids, the reality is that in 1896 everything would have been done relative
to magnetic north. Consequently, the boundary line shown in Figure A.2 was rotated
by 21 degrees about its point of origin off Alexandra Road/Corran Esplanade to give
the revised boundary as shown in Figure A.3.

A.9

Cross reference to earlier maps and charts shows that the boundary as plotted in
Figure A.3 is not only consistent with the description given in the 1896 Order but also
has two vectors which are parallel to the pier faces, as referenced in later legislation.
This was therefore taken to be the definitive plot of the area of jurisdiction associated
with the North Pier, as presented in Section 2 of this document.

A.10

The same approach was taken in plotting the extent of the jurisdiction around both
the Railway and South Piers. In the case of the Railway Pier the main issue was
establishing the line off which the 100-yard distance was taken, whilst for the South
Pier it was necessary to apply the rotational correction to take account of the
magnetic variation.
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Figure A.3 Final version of the geographical extent of jurisdiction relating to the North Pier
as defined in Section 22 of the Oban Pier and Harbour Order (1896), plotted onto
a current (2019) Ordnance Survey base map.
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Appendix B Samples of documents contained in the Argyll and Bute Council
Archives.
Appendix B.1
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Appendix B.2
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Appendix B.3
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Appendix B.4
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Appendix B.5
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Appendix B.6
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Appendix B.7
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Appendix B.8
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Appendix B.9
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Appendix B.10
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Appendix B.11
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Appendix C
'Screen dumps' of old Ordnance Survey maps and Admiralty charts used to
determine the areas of SHA jurisdiction

1847, with current satellite image of identical area alongside

1847 with current satellite image of identical area alongside
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1856

1865
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1893

1933

30

1959
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